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and
course of conduct similar to the course of conduct

prior to July 11, 2014, and in violation

of the Settlement Agreement. They didn't miss a beat. Appellants also continued to instruct
and/or condone DOT staff interfering with DTC Group's customer contracts and disparaging

1 Jeff Minert

is the son of David ("Dave") Minert.
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and
Underlying the claim for breach of the covenant of good faith and fair dealing,
Appellants Dave Minert and Jeff Minert breached the non-disparagement clause in the
Settlement Agreement. Substantial evidence was presented to the Jury from which they could
easily infer that David and Jeff Minert were deceptive, dishonest and calculating, and in fact took
several measures in bad faith entering into and after signing the Settlement Agreement to put
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5.

Whether the District

erred in awarding DTC Group attorney fees and

denying Appellants' motion for attorney fees.

E.

ADDITIONAL ISSUES PRESENTED ON

Whether Respondent is entitled to an award of attorney fees on appeal.
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Note that the District Court had previously held, in ruling on Appellants' Motion for Summary
Judgment, that the Act was not a defense to DTC Group's intentional interference with contract
claims. In continuing to pursue the Act as a defense at trial, Appellants asserted that they were
making a distinct argument than that which was made on summary judgment. Specifically,
counsel represented that in the Motion for Summary Judgment, Appellants asserted that the
contracts were void and one could not interfere with a void contract. At trial, Appellants asserted
that because customer did not breach its contract with DTC Group (because it was terminable atwill by the customer for three days) that DTC Group could not support an intentional
interference with contract claim. Tr., 417; 3 - 19. In sum, Appellants assert that ifthere is no
breach there can be no interference.
2
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a

1

"

' 1

(2012).
Given the evidence that had been presented to the District Court during DTC Group's
case, and given the District Court's familiarity with the applicable law, the District Court
properly denied the Appellants' Motion for a Directed Verdict, as there was sufficient evidence
from which the Jury could find Appellant's liable for tortious interference with DTC Group's
contracts.
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must

to

purchase. See I.C. § 48-1004.

In their Motion for Summary Judgment filed in December of 2014, Appellants argued
that because "DTC is in violation of the Idaho Telephone Solicitation Act, it has no ability to
enter into any binding contracts, and any purported purchase contract it claims to have are "null
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on

s

Court held:
So what we have is someone says, 'I will perform this service,'
someone who says, 'I want that service,' 'Here is the price.' I pay
the price, and now I have a transaction. I have a payment for a
promised service. That's a contract.
The person who is doing the paying, absolutely, apparently under
the statute, would have the right to cancel that contract and
withdraw. No question. That is their right. That doesn't mean
some outside party has the right to come in and attempt to get that
contract cancelled ...
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7

7 .
(1

·-"'·"~" is
was not a party to
the contract. Such a contention might have been important if one
of the parties to the contract had refused to perform. The weakness
of plaintiff's argument is that the contract was not subject to
collateral attack by him or any other third party. The contract was
valid for all purposes except as a basis for an action to enforce it.

Id. at 894, 522 P.2d at 1115.

REPLY BRIEF OF PLAINTIFF/RESPONDENT - 8

to

or

excuses

contract.

See e.g. Id., footnote 3 the issue of voidability because of noncompliance may still be the
subject matter of an action for interference with contract. W.L. PROSSER, HANDBOOK OF LA w OF
TORTS§ 129, p. 932 (4th ed. 1971. Moreover, the contract was fully performed on one side when
[one of the parties], received consideration for his promise to perform.
3
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1S

customers were clearly
them extremely negative information

so

a
""''n""r'°,n

DTC Group,

by someone at
caused them to

uv ...,vu,...,

angry and call back to DTC Group and cancel. Tr., 237; 6 - 17; see also Tr., 164; 18

very

23; Tr.,

165; 8- 19.
Far from simply "notifying" the customer of their right to cancel (as DOT would have
this Court believe), these DOT sales people say anything to take a contract from DTC Group.
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to

Tr., 407;14

Q.

-- you will try get the sale or
get the sale.

A.

Correct.

to their bank and

20.

With respect to the charge backs referenced in Ms. Smith's testimony, Mr. Crossett
testified that about six months into operating the business that DTC Group started getting
"charge backs," which is when a customer goes to their bank, alleges fraud or some type of
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is
and what I'm
to do is 'm
to
this 208 number that I'm
your number here and I've
a
and I'll make sure that one of those two phone
numbers will get called from my President. His name is David Crossett.
And I want to make sure that you are taken care of as a client. Okay? And
I want to make sure that you get the most information filled in completely,
okay?
Ryan

Actually, he's asking you to cancel. He's asking you to cancel the charge
that you made on his credit card. What does it matter?

DTC

The only person that I can deal with - - that deals with that in our company
is the President, which is why I'm going to give that number, okay?

Ryan

No. If you deal with the fact that he gave you his credit card information
and now he wants to cancel it ... Hey, Robert, all you got to do is call your
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Allen

Good
Good

Allen

I'm

Ryan

my name is
with Dot Compliance
I just
had a few federal compliance questions to go over with you about the
application.

Allen

Sure. Go ahead.

Jeff Minert is the President of DOT and Dave Minert handles the operations of DOT. Tr., 614;
24- 615;16.
4
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Allen
and what
do a lot more than them.
there. It just
on who
they're talking to, but most of the time they help people with driver files.
not very
at
Haven't been
for very
They just raised their prices by 40%. Quality, for the same kind of service,
but better from us. It's even cheaper. If you pay, I'm guessing what? A
hundred and eighty something?
Allen

Yeah, that's right.

Ryan

Yeah.

Allen

Okay, tell you what Ryan. It seems like I've got to do a little research here.
Is there a good number to call you back at?

Ryan

Yeah.
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away so
Allen

Alright. Thanks Ryan.

Ryan

Alright. Sure. Bye.

Exhibit 1, Track 1, Phone call between Ryan (of DOT Compliance) and "Allen" a DTC Group
contracted customer (emphasis added).
Apparently Mr. Bunnell' s "policy" about making disparaging comments about DTC
Group changed from the time he was recently making customer sales calls to the trial date. After
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0

to
provisions of the

000156;

558; 10

or

it was

559; 5.

briefing filed on Appellant's Motion for Summary Judgment, it was revealed that DOT
had not registered with the AG under the Act, and resisted getting registered. DOT went so far
as to submit an opinion letter from their trial attorney Ms. Shannahan, who asserted that "the
business of DOT Compliance does not appear to be the type of business targeted by the Act.
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to

involved is
(DTC) . . . they use high
pressure sales techniques to get people to sign up with their
service. Their prices are the highest in the industry and when a

5

This is consistent with the testimony offered by Mr. Crossett at trial: Many of the products
and services provided to customers under contract with DTC Group were provided on the same
day as payment was received, as [the customers] want all that is required of them by the
Department of Transportation immediately in place so that they are in compliance with the
applicable regulations. Tr., 172; 12 - 25.
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(a)
On appeal, this Court applies the same standard as the trial court in ruling on a JNOV
motion. Pocatello Auto Color, Inc. v. Akzo Coatings, Inc., 127 Idaho 41, 45, 896 P.2d 949, 953
(1995). Where the evidence conflicts, the Court must construe the evidence in favor of the jury
verdict. Lanham v. Idaho Power Co., 130 Idaho 486,495,943 P.2d 912, 921 (1997).
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18

] .

Reasonable minds could have reached the same conclusion as the Jury in this case, that
Appellants Dave and Jeff Minert breached the covenant of good faith and fair dealing regarding
their failure to perform in good faith their obligations under the Settlement Agreement.
The covenant requires "that the parties perform in good faith the obligations imposed by
their agreement," and a violation of the covenant occurs only when "either party ... violates,
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6

was
not

it

it was

to him

For example, prior to entering into the Settlement Agreement,
took the deposition of
Mr. Crossett of DTC Group. Tr., 160; 23. During that deposition DOT's counsel asked Mr.
Crossett about how DTC Group started its business, categorized its employees and how certain
employees were paid. Tr., 161; 18 - 21. Nobody at DTC Group knew this information. Tr.,
162; 8 - 9. Mr. Crossett was later contacted by the Idaho Department of Labor with notice that
he was going to be audited regarding how DTC Group categorized its employees based on an
"anonymous" accusation. Tr., 162; 13 - 17. Appellants have a "record" of reporting DTC
Group to various governmental agencies.
6
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01

] 5.

7

was
had said at the meeting (i.e. let's leave each other

if we learn there is a paid contract in

place we leave it alone and we can charge whatever we choose to), to the point that he contacted

7

Section 4 of Settlement Agreement states: "The parties will not disparage each other in their
communications with third parties relating to the character, reputation, profession, business
practices, operations, services, facilities, present plan, or conduct of another party and shall not
cause, encourage, or suggest disparaging statements to be made by a third party regarding a
party." Tr., 308; 12 - 21.
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set
fully explain

"

485; 13 -

17.

At the meeting, Mr. Crossett testified that statements were made about pncmg or
"making" the market, and became very uncomfortable ... it just got "weird" in Mr. Crossett's
opinion. Tr., 186, 24

187; 14. The FBI had set up two monitoring devises in the Minerts'

office for the meeting. Tr., 485; 22 - 23. Dave Minert testified in great detail - almost to the
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it
., 1

the

terms

were

upon

and Mr. Crossett.
Given the gravity of the testimony, and appreciating the credibility of the respective
witnesses, which came through during their testimony, and taking everything they say Mr.
Crossett said as true, it would reasonable for the Jury to infer that the Minerts were attempting to
implicate Mr. Crossett and DTC Group in their actions subsequent to their reporting Mr. Crossett
and DTC to the FBI (i.e. subsequent to their signing of the Settlement Agreement),
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to
encouraged them to

Group back and cancel. Tr.,

1; 24

232; 2. Prior to filing

this litigation, cancellations constituted upwards of 20 percent of all DTC Group's sales, while
natural cancellations range should range anywhere from 8 to 10 percent of total sales at the high
end. Tr., 234; 11

233; 24.

Based on Mr. Crossett's review of business records, phone recordings and conversations
with cancelling customers, he opined that upwards of half of DTC Group's total cancellations
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save

Shortly after it initiated this litigation, DTC Group continually requested from DOT and
its service provider 8x8, approximately 600 call recordings which correlated to DTC Groups
cancelled sales and chargebacks during a specified time frame. DOT refused to produce the
recordings claiming they contained proprietary information, moved to quash the subpoena to
8x8, and then after they learned that 8x8 erased to requested recordings, DOT took the position
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are
customers
that particular company, at least according to
company, are made well aware that they don't do backups, that
they don't preserve them. The information is left there at the risk
of the customer, that is, the person they are recording for.
And with that knowledge in this case, it's inexplicable to me that
other than the hope that something fortuitous might happen, that
8

Mr. Crossett testified: "All I know is we asked for [the call recordings] for almost a year and
didn't get them and now they are gone and everyone is okay with us having them. That's what I
know." Tr., 320; 17 - 20.
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16.

The Jury of course made inferences with respect to

above stated facts and the

Appellants' clearly disingenuous course of conduct. The Jury also evaluated the credibility of

9

DTC Group never asserted that Dave or Jeff Minert themselves actually made customer calls.
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1S

as

IS

1
Appellants admitted through nearly

was

about the

was DOT policy to get customers to cancel their contract with DTC Group and

it
with them.

Dave and Jeff Minert have both managed DOT Compliance, which included supervision of the
sales staff. 10

°

1

Colby Porter, a former employee of DOT, testified that he witnessed on several occasions,
Dave Minert telling the sales staff to put DTC out of business, if there is any way to get a DTC
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sale, get it, take it, just put them out of business. Tr., 366; 7 - 368; 19. Mr. Porter also testified
that Dave Minert offered to pay him "enough money to hold [him] over for" two months if he
didn't go to work for DTC. Tr., 377; 16 378; 6. When asked ifhe was instructed to deal with
DTC Group in a factual or unbiased way, Mr. Porter's answer was "no." Tr., 391; 16 - 20.
Tessa Cousins, another former employee of DOT received a handwritten note from Dave Minert
in her final paycheck that stated she "should think twice before answering questions that would
make [her] worthy to enter the LDS temple" to which she took offense. Tr., 398; 18 - 25. After
Ms. Cousins went to work for DTC, she and other employee witnessed Dave Minert in the
parking lot of DTC taking pictures of the DTC office, which frightened them and they locked the
doors. Tr., 399; 1 - 20.
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j]

V.

1

There were also several instances throughout the trial when Dave Minert offered very
inconsistent testimony. For example, Mr. Minert testified that he only learned of DTC Group
commencing operations in July of 2013 when one of his sales persons was on a call and the
person told them that they had purchased the services from another vendor, specifically from a
sales person named "Crystal" (a former DOT employee). Tr., 441;4 - 12. Tessa Cousins
testified that when she received her final paycheck from DOT, which was prior to DTC Group
opening for business, that Dave Minert had inserted a note that said "extra money for her legal
defense" establishing that he knew about DTC Group well before it opened for business. Tr.,
397; 15 -20.
11
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were
that because the employees didn't breach their employment agreements, there was no
interference claim. Id. at 895,243 P.2d at 1083. 12

12

Alternatively, this Court appears to have made some distinction between employment
contracts, where employees are at-will employees and can terminate their employment for any
reason without breaching their employment contracts, and other contracts. See e.g., Idaho First
National Bank v. Bliss Valley Foods, Inc., 121 Idaho 266, 286, 824 P.2d, 841, 861 (199l)(Idaho
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J3

contract at

only

by

jury instruction by modifying IDJI 4. 70 to

must prove that

Appellants intentionally

interfered with the contract, causing a breach or termination.
law does not recognize a claim for tortious interference with contractual relations where plaintiff
alleges contractual interference with at-will employees).
13 Appellant's cite Restatement (Second) of Torts § 768 for the proposition that because a
customer cancels a contract that is terminable at will, there is not breach, and the competitor is
free to obtain an advantage by causing the termination. However, the quote is taken out of
context and does not address damages that result from the interference and resulting termination.
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to introduce the

recording of the parties July 10,

2014, meeting so that they could "impeach" Mr. Crossett's testimony regarding what was said
during that meeting. Appellants take the position that during trial Mr. Crossett "insists that he
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14

51 I . Counsel for
recall certain statements.

to

Id.

on

on

The Court correctly held that "[i]t's not a prior inconsistent

statement if he doesn't - - if he says he doesn't remember, he doesn't disagree with you that the
statement may have been made." Tr., 624; 15

18. Again, both Dave Minert and Jeff Minert

had the opportunity to describe their meeting with Mr. Crossett that was videoed and recorded.
When asked he believed calling the FBI was a breach of the Settlement Agreement, Mr.
Crossett answer "no." Tr., 14 16. It is unclear why Appellants are focusing on this point.
14
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to an

of

(or

costs.

Section 4 of the Settlement Agreement contains the non-disparagement provision.
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35

DTC Group prevailed on both of its

to

and is entitled an award of their attorney fees and costs.

15

There is nothing in the Settlement Agreement that says that in order to be found the prevailing
party the Jury has award damages - it just says, to the effect of - "we promise not to disparage
each other and if one of us does disparage the other, and is found to have disparaged the other,
the we have to pay attorneys fees and costs."
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to

As a preliminary

the categorical rule against awarding attorney fees under LC. §

12-120 (3) no longer applies in Idaho. Blimka v. My Web Wholesaler, LLC, 143 Idaho 723, 728729, 152 P.3d 594, 599-600 (2007). LC. § 12-120 (3) "does not require that there be a contract
between the parties before the statute is applied; the statute only requires that there be a
commercial transaction." City ofMcCall v. Buxton, 146 Idaho 656,201 P.3d 629 (2009).
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not

an

advantage before the Jury. This line of argument doesn't get Appellants out of their attorney
award and the District Court was correct in not apportioning fees.
In determining which party is the prevailing party for an attorney fee award the inquiry is
not "who succeeded on more individual claims, but rather who succeeded on the main issue of
the action based on the outcome of the litigation ... "

Hobson Fabricating Corp. v. SEIZ

Construction, LLC, 154 Idaho 45, 294 P.3d 171, 176 (2012). Appellants assert that because a
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1),

p

V.

600 (2007).
The transactions at issue in this case are commercial in nature and an award of fees and
costs under Idaho Code§ 12-120 (3) is appropriate.

CONCLUSION
Appellants' tactics worked. DTC Group is now dissolved and out of business. DTC
Group's trial "theme", which Appellants referenced in their opening Brief - that Appellants are
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